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In the Court of Appeals of the District of Columbia 


United States ex Relatione Chicago Business Col- 

lege, etc., Appellant, 

m, 

Henry C. Payne, Postmaster General, eb al. 


a Supreme Court of the District of Columbia. 

Chicago Business College, a Begularly In- 'j * 
corporated Institution of Learning Organ¬ 
ized and Existing under and by Virtue of 
the Statutes of the State of Illinois, Peti¬ 
tioner, 

vs. 

Henry C. Payne, Postmaster General, and 
Edwin C. Madden, Third Assistant Post 
master General. 

United States op America, ) 

District of Columbia, J 

Be it remembered that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition for Mandamus. 

Filed April 1,1902. 

In the Supreme Court of the District of Columbia. 

Chicago Business College, a Regularly In-^ 
corporated Institution of Learning Organ¬ 
ized and Existing under and by Virtue of 
the Statutes of the State of Illinois, Peti¬ 
tioner, 

vs. 

Henry C. Payne, Postmaster General, and 
Edwin C. Madden, Third Assistant Post¬ 
master General. 

To the honorable the justices of the supreme court of the District of 
Columbia: 

The petition of the Chicago Business College, a corporation duly 
organized and existing under and by virtue of the laws of the State 
of Illinois respectfully showeth: 

4—1240a 


At Law. No. 45316. 


^ No. 45316. At Law. 


I No. 1240. 
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I. That on the twenty-seventh day of December, A. D. 1889, your 
petitioner was legally organized as a corporation for educational 
purposes and that a certificate of incorporation was issued to your 
petitioner by Isaac M. Pearson, secretary of the State of Illinois, on 
said twenty-seventh day of December, A. D. 1889. Your petitioner 
further showeth that it has an authorized capital stock of the par 
value of ten thousand ($10,000) dollars, divided into the number of 
one hundred (100) shares of one hundred ($100) dollars each; that 
its principal and only office and place “ of business is number 

67 Wabash avenue, in the city of Chicago, county of 

2 Cook, in said State of Illinois; that Augustus C. Gondring is 
the owner of fifty (50) shares of the capital stock of your peti¬ 
tioner, and Frederick B. Virden is the owner of forty-nine (49) 
shares of the capital stock of your petitioner, and Charles S. Deneen 
is the owner of one share of the capital stock of your petitioner, and 
that said Augustus C. Gondring, Frederick B. Virden, and Charles 
S. Deneen are the only stockholders of your petitioner and consti¬ 
tute the board of directors of your petitioner, that said Augustus C, 
Gondring is president and said Frederick B. Virden is secretary 
and treasurer, all of said directors being residents of the said city of 
Chicago, county of Cook, and State of Illinois. 

Your petitioner further showeth that it is now conducting a 
school commonly known as a “ business college ” at said number 
67 Wabash avenue, in said city of Chicago; that in and about the 
conduct of said school a large number of students are enrolled and are 
members of various classes in the school of your petitioner and are 
taught the sciences and arts of shorthand, book-keeping, typewrit¬ 
ing, arithmetic, grammar, penmanship, and various other common- 
school branc-es of education; that said students in consideration of 
said instruction in the school of your petitioner pay as a tuition a 
sum of money to be agreed upon between said students and your 
petitioner, the sum varying according to the period of instruction 
desired and the particular branch or branches in which said stu¬ 
dents desire instruction. 

Your petitioner further showeth that the particular methods and 
branches of instruction taught in the said school of joiit petitioner 
are those which in the judgment of your petitioner will best 

3 fit students for active business avocations and to particularly 
train and fit said students to, hold positions in business estab¬ 
lishments and to transact business and to that end your petitioner 
provides as a system of business education many examples and fornas 
which are used in every-day business life by the various institutions 
throughout the world which use approved business methods and 
systems. 

Your petitioner further showeth that it has a large corps of in¬ 
structors who are skilled in the use of the various business systems 
as well as other branches of education and that it has regular 
school-rooms for instruction which are daily used as such. 

II. Your petitioner further showeth that it is a regularly incorpo¬ 
rated institution of learniutg; that on or about the second day of De-, 
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eerabet, A. D. 1897, yoitr petitioner caused to be published and pub¬ 
lished a publication called “ Business Education; ” that said publica¬ 
tion is published at the school of your petitioner at number 67 
Wabash avenue, in said city of Chicago, a known place of publication, 
that it is published«at stated intervals of one edition on Thursday 
of each week; being at stated intervals as frequently as four times 
a year; that its said publication known as “ Business Education” 
was originated and is published to further the objects and purposes 
of your petitioner, a regularly incorporated institution of learning; 
that said publication “ Business Education ” is formed of printed 
sheets without board, cloth or leather or other substantial bindings 
such as distinguishes printed books for preservation from periodi¬ 
cal publications. 

Your petitioner further showeth that there are no subscrib- 

4 ers to its said publication “ Business Education; ” that it is 
sent gratis to persons whom your petitioner believes are in^ 

terested in the system of education, instruction and training which 
is taught in the school of your petitioner ; and it is sought by your 
petitioner through said publication to explain, expound and adver¬ 
tise tlie system of business education taught in its said school and 
through such explanation, expounding and advertising your peti¬ 
tioner will be and is enabled to obtain students and persons to be^- 
come enrolled in the school of your petitioner, who upon payment 
to your petitioner of the regular tuition fees will be educated by 
your petitioner in the practical and valuable methods and business 
systems taught in the school of your petitioner. 

Your petitioner further showeth that through said publication 
“ Business Education ” many improved and recently adopted busi¬ 
ness methods and systems are explained and their efficiency demon¬ 
strated and that the readers of said publication become interested 
and instructed, all of which furthers the objects and purposes of 
your petitioner, a regularly incorporated institution of learnings 

III. Your petitioner further showeth that on or about the 10th 
day of December A. D. 1897, it made application for the admission 
of said publication “ Business Education ” to the United States mails 
at the second-class rates of postage; that subsequently a certificate 
of entry was issued, entering said publication as second-class matter 
at second-class rates of postage; that your petitioner sent its said 
publication “ Business Education ” through the United States mails 
from the date of said certificate of entry until said certificate of 
entry was revoked and cancelled on or about ihe 22nd day of Au¬ 
gust, A. D. 1901. 

5 IV. Your petitioner iurther showeth that the Post-office 
Department has caused to be put in force certain rules and 

regulations regarding the making of applications for admission to 
the United States mails of publication-similar to the publication of 
your petitioner Under act of Congress of July 16tb, A. D. 1894, which 
said rules and regulations are numbered “ 311 ” and “ 312 ” and are 
published in the “United States Official Post-office Guide,” revised 
and published by the authority of the Post-office Departmentj that 
said rules and regulations are in words and figures as follows: 
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“ 311. Publishers of periodical publications issued by or under the 
auspices of fraternal societies, incorporated institutions of learning, 
etc., desiring to avail themselves of the benefits conferred by the act 
of July 16,1894 (see ruling 270, page 1030 of this guide) must make 
formal application therefor through the postmaster at the place of 
publication, in accordance with the provisions of sec. 282 Postal 
Laws and Regulations; such application to be accompanied with 
satisfactory evidence that the prganizations represented come 
within the purview of said act; and that the publications are origi¬ 
nated and published to further the objects and purposes of said or¬ 
ganizations. 

“ 312. Application to he made in name of institution .—^Where the 
publication is issued by a regularly incorporated institution of learn¬ 
ing, the application must be made in the name of the institution 
signed by the person authorized to transact the business of the in¬ 
stitution, and be accompanied by a certified copy of the char- 
ter.” 

6 V. Your petitioner further showeth that on the 6th day of 

December, A. D. 1901, it again made formal application for 
the admission to the mails of its publication “ Business Education ” 
as second-class matter at second-class rates of postage, a copy of 
which application is hereto attached and marked “ Exhibit A,” and 
prayed to be made a part hereof the same as if fully incorporated 
herein, and in conformity with the said rules and regulations, num¬ 
bered “ 311 and 312,’^ above set forth, your petitioner made such ap¬ 
plication through the post-office at Chicago, Illinois, being at the 
place of publication of said “ Business Education ; ” that said appli¬ 
cation was made in the name of this petitioner, Chicago Business 
College, and was signed by Frederick B. Virden, the secretary and 
treasurer of this petitioner, said Frederick B. Virden being the per¬ 
son authorized to transact the business of petitioner. 

This petitioner further showeth that it accompanied said applica¬ 
tion with satisfactory evidence that the organization represented, 
being your petitioner, came within the purview oL said act of July . 
16,1894, and that said publication “ Business Education ” was orig¬ 
inated and published to further the objects and purposes of this 
petitioner; that said evidence was presented in the form of an affi¬ 
davit, regularly subscribed and sworn to by the said Frederick B. 
Virden and was in words and figures as foUows: 


ss: 


State op Illinois, 1 
Cook County^ j 

Mr. Frederick B. Virden, being first duly sworn, on oath deposes 
and says that he is the secretary and treasurer of the Chicago busi¬ 
ness college, a corporation organized under and by virtue of 
7 the laws of the State of Illinois for educational purposes; 

that Augustus C. Condring of the city of Chicago, in said 
county, is president of said Chicago business college, and that 
Charles S. Deneen, of said Chicago, and Augustus C. Gondring and 
affiant are the directors thereof. 
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Affiant further says that the said Chicago business college is a 
regularly incorporated institution of learning within the meaning 
and intention of the act of Congress, July 16,1894, and publishes a 
certain periodical publication called “ Business Education; ” that 
said publication was originated and is published to further the 
objects and purposes of said Chicago business college, a regularly 
incorporated institution of learning, as aforesaid, and conforms in 
all particulars to the requirements of the act of Congress, aforesaid. 

Affiant further says that he is the officer authorized to transact 
all business of said corporation, the Chicago business college ; and 
further affiant saith not. 

FREDERICK B. VIRDEK 


Subscribed and sworn to before me this — day of December, A. D. 


1901. 


MANUEL B. HART, 

Notary Public in and for Cook County, Illinois. 


Your petitioner further showeth that in conformity with said 
above-uientioned rules and regulations numbered “ 311 ” and “ 312 ” 
it accompanied its said application marked Exhibit A ” by a cer¬ 
tified copy of its charter and articles of incorporation together with 
numerous copies of the current editions of said publication. 

8 VI. Your petitioner further showeth that on the tenth day 

of January, A. D. 1902, your petitioner received communica¬ 
tion from the said Third Assistant Postmaster General, respondent 
herein, through the superintendent of second-class matter at the gen¬ 
eral post-office in said Chicago ; that the application of your peti¬ 
tioner made as aforesaid on the sixth day of December, A. D. 1901, 
was denied, which communications are as follows: 

V 

Chicago, Jan. 10,1902. 

Publisher of “ The Business Education,” Chicago, Ill. 

Dear Sir: I send you a copy of a communication just received 
from the Third Assistant Postmaster General, regarding your recent 
application for entry of “ Business Education,” as second-class matter, 
under the act of July 16,1894, together with copy of an opinion ren¬ 
dered by the Third Assistant Postmaster General for the Post-office 
Department. 

Yours respectfully, W. B. GETTY, 

Supt. Second-class Matter* 

(Copy.) 

0. D. No. 10452. 


Post-office Department, Janwart/ 8 , 1902. 
Postmaster, Chicago, Ill. 

Sir : After careful consideration of the evidence subm itted with an 
application for entry of the “ Business Education ” to the second class 
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of mail matter under llie act of July 16,1894, the application 

9 is denied, and you are directed to require postage at the rate 
of one cent for each two ounces or fraction thereof separately 

addressed on all copies mailed hereafter. 

The Chicago business college is held not to be a regularly incor¬ 
porated institution of learning within the meaning of the act of July 
16,1894, as interpreted by the Assistant Attorney General for the 
Post-office Department in the accompanying copy of an opinion. 
Respectfully yours, EDWIN C. MADDEN, 

Third Assistant Postmaster General. 

VII. Your petitioner further ishoweth that since the said 22nd day 
of August, A. D. 1901, your petitioner has been denied the right of 
sending its publication “ Business Education ” through the United 
States mails as second-class matter, and has since said date to the 
date of filing this petition, sent said publication “ Business Educa¬ 
tion ” through the mails as third-class matter. 

VIII. Your petitioner further showeth that it was the duty of the 
respondent Henry C. Payne, Postmaster General, acting by and 
through the respondent, Edwin C. Madden, Third Assistant Postmas¬ 
ter General, to direct the said superintendent of second-class matter 
at the general post-office at Chicago, Illinois, to issue to this peti¬ 
tioner a certificate of entry admitting the said publication of your 
petitioner, Business Education ” at second-class rates of postage and 
as second-class matter and allow the application heretofore referred 
to and marked “ Ex. A” made on the said sixth day of December, 

A. D. 1901, aforesaid. 

10 IX. Your petitioner further showeth that it has no other 
remedy in the premises; that it has conformed to all the 

regulations of the Post-office Department and to all the provisions 
of the act of Congress of July 16, A. D. 1894, under which act of 
Congress your petitioner claims the right to send its publication 
through the United States mails as second-class matter and at second- 
class rates of postage. 

Your petitioner therefore prays that the writ of mandamus may 
issue to said Henry C. Payne, Postmaster General of the United 
States, and said Edwin C. Madden, Third Assistant Postmaster Gen¬ 
eral of the United States, commanding the said Henry C, Payne, 
acting by and through the said Edwin C. Madden to issue a proper 
certificate of entry, entering and admitting the aforesaid publication 
known as “ Business Education” to the United States mails at the 
post-office at said city of Chicago, as mailable matter of the second 
class to be transported at the rate prescribed by law for mailable 
matter of the second class, or that a rule on the said Henry C. Payne, 
Postmaster General, and Edwin C. Madden, Third Assistant Post¬ 
master General, may be granted to show cause why a writ of man¬ 
damus should not be issued for the purpose aforesaid, and to do and 
perform such other acts as may be necessary to enable jmur peti¬ 
tioner to send its said publication known as “ Business Education ” 
through the United States mails as second-class matter and at second- 
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class rates of postage, and that such other and further order or 
orders may be had and entered in the premises, as juatiee may re¬ 
quire. 

11 And this petitioner will ever pray, etc. 

CHICAGO BUSINESS COLLEGE, 
By FREDERICK B. yiRDEN, 

Its Secxe^aru md liteasmef^ 

HENRY P. SIMONTON, 

ANDREWS & ANDREWS, 

Attorneys for Petitioner^ Chicago Business College. 


State of Illinois, 
Cook County, 



Frederick B. Virden, being first duly sworn, on his oath deposes 
and says that he is the secretary and treasurer of the Chicago busi¬ 
ness college, that be has read the foregoing and attached petition 
for mandamus, signed by the Chicago Business College by affiant 
as its secretary and treasurer, and knows the contents thereof and 
the matters therein alleged and set forth, and that the same are true 
in substance and in fact. 

FREDERICK B, VIRDEN. 


Subscribed and sworn to before me this 26th day of March, A. D. 
1902. 

[seal.] MANUEL B. HART, 

Notary Public in and for Cook County, Illinois. 

My commission expires April 12,1903. 


12 Exhibit A. 

3501. 

Application for Admission of Puhlicaiion a% the Beeond-clas& Mateis of 

Postage. 

(This application and the appended questions are required to be 
made out and answered by the publisher or publishers of every 
new publication presented for adniission at the pound rate of post-, 
age. An application signed by the printer will nof be considered ). 

Chicago, lLL.,;I>ep. 6,1901, 

Application is hereby made to have the Business Education, a 
newspaper published in this place, admitted to the mails at the 
second-class rate of postage, full particulars of it being givep in the 
sworn answers to the subjoined interrogatories. This appheatiqq is 
made under and by virtue of act of Congress, July 16-1894. 

CHICAGO business; college^ PuMi^her, 
By FRED. B. VIRDEN, 
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1. Magazine or newspaper ? 

Answer. Newspaper 

2. Where published, and how often ? (If in a city, give street 
and number.) 

Answer. Published weekly at 67 Wabash Ave., Chicago. 

3. Where is it printed ? . ' 

Answer. Chicago, Ill. 

4. Who are the proprietors ? 

Answer. Chicago Business College, a regularly incorporated in¬ 
stitution of learning. 

5. Are they in any way interested pecuniarily in any business or 
trade represented by the publication, either in the reading matter 
or in the advertisements ? If so, what is the interest ? 

Answer. The publication is owned and published by the Chicago 
Business College, a regularly incorporated institution of learning. 

6. Who are the editors of the publication, and how is their com-, 
pensation determined ? 

Answer. The officers of the corj)oration. No compensation. 

7. Have the editors any pecuniary interest in any business or 
trade represented by the publication, either in the reading matter 
or in the advertisements? If so, what is the interest? 

Answer. The editors are interested in the corporation publishing 
the paper. There are no other advertisers. 

8. Is your publication regarded by the trade which it purports to 
represent as a general organ of the trade, or is it considered as rep¬ 
resenting the business interest of a special house in that trade, whose 
price currents or advertisements appear therein ? 

Answer. It is not a trade paper and not published in the interests 
of any particular house. 

9. As a result of the publication of your paper or magazine, is 
the interest of any business house in the trade especially advanced 
by it, notwithstanding your design of making the publication a 
journal representing the trade ? 

Answer. See 8. 

10. Can any house in good standing advertise in ^’'our publication 
at the regular published rates ? 

Answer. No advertisements must be strictly in the interest of the 
organization for the benefit of which the paper is published. 

11. Have any of the business houses wnich advertise in your pub¬ 
lication any interest (either by past connection or special contract) 
therein respecting advertisements or subscriptions ? And if so, what 
is that interest? 

Answer. No advertisements taken. 

12. What is the greatest number of copies furnished to any person 
or firm who advertises in your publication ? 

Answer. See 10 and 11. 

13. On what terms are these papers furnished ? 

Answer. See 10 and 11. 

14. What number of papers do you print of each issue ? 

Answer. 2500 and upwards. 
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15. About what number of hona iid& subscribers (that is, subscrib¬ 
ers who pay their own money for the publication and receive it reg¬ 
ularly) have you to the next issue of your paper ? 

Answer. No subscribers 

16. What is the subscription price of your publication per annum ? 

Answer. 25c. per year, nominal price, not exacted. 

17. How many pounds’ weight will cover the papers furnished to 
regular subscribers ? 

Answer. See 15. 

18. What average number of specimen copies, with each issue, do 
you desire to send through the mails at pound rates? 

Answer. They are all specimen copies, from 2500 and upwards. 

19. How are the names of the persons to whom you wish to send 
sample copies obtained by you ? * 

Answer. List of persons interested in educational work. 

(Signature of publisher:) CHICAGO BUSINESS COLLEGE. 

FRED. B. VIRDEN, SecY 

Sworn to and subscribed before me this seventh day of December, 
1901, by Fred. B. Virden. 

MANUEL B. HART, 

[ seal .] Notary Public^ Cook Go.j Ml. 

This application, when properly filled out and indorsed bj^’ 
the postmaster, is to be sent to the Third Assistant Postmaster Gen-' 
eral, Washington, D. C., with any other proofs that may be offered* 
and with one copy of the publication for the admission of which the 
application is made. (See sections 282 and 284 of the Postal Laws 
and Regulations.) 

[Endorsed.] 

3501. 

Application for entry of second-class matter. 

Post-ofiice at................... 

State,........ ... .. 

Date,.............. 

Name of publication,_________ 

The postmaster must approve or disapprove, this application. 

Recommendation of P. M. 


Action. 


, P. M. 


2--1240A 
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Extracts from the Postal Laws and Regulations of 1893. 

Sec. 277. Statutory characteristics.—That the conditions upon 
which a publication shall be admitted to the second class are as 
follows: 

1. It must regularly be issued at stated intervals, as frequently as 
four times a year, and bear a date of issue, and be numbered con¬ 
secutively. 

2. It must be issued from a known office of publication. 

3. It must be formed of printed paper sheets, without board, cloth, 
leather, or other substantial binding, such as distinguish printed 
books for preservation from periodical publications. 

• 4. It must be originated and published for the dissemination of 
information of a public character, or devoted to literature, the 
sciences, arts, or some special industry, and having a legitimate list of 
subscribers: Provided^ however, That nothing herein contained shall 
be so construed as to admit to the second-class rate regular publications 
designed primarily for advertising purposes, or for free circulation, 
or for circulation at nominal rates. (Act of March 3,1879, § 14, 20 
Stats., 359.) 

Sec, 278. Regularity of issue.—The regular periods of issue must 
be within the statute, and should be shown by the publication itself; 
but no regularly admitted publication shall be excluded by reason 
of tlie omission to state such period in a particular issue. Unbound 
back numbers may be mailed at the pound, rate so long as the pub¬ 
lication continues to be published as second-class matter. Bound 
back numbers should be treated as books and prepaid as third-class 
matter. 

An admissible publication may change the periods of issue, as 
from monthly to weekly, weekly to daily, or vice versa, but on such 
change should receive a new certificate of entry accordingly. Edu¬ 
cational publications and those of colleges and schools, otherwise 
within tlie rule, do not lose their right by suspension of issue during 
vacation. 

Sicc. 279. A known office of publication is a public office for the 
transaction of the business of the newspaper or periodical, where 
orders may be received for subscriptions and advertising during the 
usual business hours; and this office must be shown by the publica¬ 
tion itself. 

Sec. 281. Subscription price and list requisite.—Postmasters must 
require satisfactory evidence that publications offered for mailing at 
the pound rate have a legitimate list of subscribers, by each of whom, 
or for each of whom, with his consent, express or implied, payment 
of the subscription price has been made or agreed to be made. .Sub-, 
scription price must be shown by the publication, and will be deemed 
nominal, within the meaning of section 277, at least when— 

1. The publication asserts or advertises that it is furnished to sub¬ 
scribers at no profit. 

2. When it appears from the contents that subscriptions are not 
made because of the value of the publication as a news or literary 
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journal, but because of its oflPers of merchandise, or other donsidera- 
tion apparently equal in value to the subscription price, as an in¬ 
ducement to subscription. 

3. When the list of alleged subscribers is composed largely of per¬ 
sons to whom the publication is sent gratuitously at the instance of 
advertisers or other interested parties. 

4. When the publication is controlled by a society, association, or 
club, and is distributed among its members upon the payment of 
regular dues or an assessment covering the cost of publication. 

Sec. 282. Application for admission to the pound rate.^When a 
new publication is offered for mailing at the pound rate at any post- 
office the postmaster will proceed as follows : 

. 1. Require the publisher, or one of the publishers, to make and 

present to him, with two copies of the publication, sworn answers in 
writing to the following interrogatories: (See other side for interroga¬ 
tories.) 

2. If satisfied by the affidavit, the publication itself, and further 
proofs offered, that the publication is admissible, he will issue a tem¬ 
porary permit, on a form to be furnished by the department, admit¬ 
ting the publication at the pound rate pending the determination of 
the department as to its admissibility. 

3. If upon such evidence the admissibility appear to be doubtful, 
he shall require a deposit at the third-class rate on the issue offered 
for mailing, and issue a permit admitting the publication condition¬ 
ally, pending determination, the excess of the deposit over the pound 
rate to be refunded if the department shall decide that the publisher 
is entitled to the pound rate. 

4. If satisfied of nomadmissibility, he will refuse to admit except 
at the third-class rate, advising the publisher to appeal to the de¬ 
partment. 

5. In all cases he will forward to the Third Assistant Postmaster 
General, in the same envelope, the application, affidavit, and other 
proofs presented by the publisher, with a copy of the publication, 
and a statement of any facts or reasons known to him for or against 
the admission sought, retaining one copy of the publication to be 
kept in his office for such comparison with future issues as may be 
necessary. 

Sec. 284. Entry of second-class publications.—The Third Assist¬ 
ant Postmaster Ueneral finally decides upon the admissibility of 
publications to the pound rate in all cases. He will without delay 
examine all applications, and upon being satisfied that a publication 
is entitled to admission at such rate, will authorize the postmaster at 
the proper office to issue a certificate of entry therefor. The post¬ 
master will thereupon issue such certificate, on form furnished by 
the department, and the publisher is then privileged to print upon 
each copy of the publication so entered the words Entered at the 
post-offi ce at—as second-class matter.” The printing of such words 
or their equivalent, without due entry having first been made, is un¬ 
lawful. (See section 297.) 

Whenever it is made to appear by satisfactory evidence that a pub- 
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lication has been admitted to the pound rate upon false evidence, or 
that after admission it has so changed its character as to be no longer 
entitled thereto, the entry thereof will be revoked, and the postmas¬ 
ter at the proper office notified of the revocation. 

Sec. 296. Record of second-class matter.—Postmasters must keep 
a record of all publications of the second class mailed at their post- 
offices. 

Sec. 297. Submitting false evidence punishable.—That any person 
who shall submit, or cause to be submitted to any postmaster, or to 
the Post-office Department or any officer of^ the postal service, any 
false evidence relative to the character of any publication, for the 
purpose of securing the admission thereof at the second-class rate for 
transportation in the mails, shall be deemed guilty of a misdemeanor, 
and for every such ofiense, upon conviction thereof, shall be punished 
by a fine of not less than one hundred nor more than five hundred 
dollars. (Act approved June 18,1888.) 

13 . Answer to Petition. 

Filed April 19,1902. 

In the Supreme Court of the District of Columbia. 

Chicago Business College, Petitioner, ^ 

vs. 1 

Henry C. Payne, Postmaster General; Ed- >At Law. No.45316. 

win C. Madden, 3rd Assistant Postmaster | 

General. J 

For answer to the petition of mandamus herein filed, the above- 
named respondents respectfully say: 

1. These respondents have no knowledge of the accuracy of the 
allegations of the first paragraph of said petition, save in so far as 
the same are matters of record either in the Post-office Department 
or in the post-office at Chicago, Illinois, and should the court deem 
the same material to a decision as to the issuing of a mandamus as 
herein prayed, they demand strict proof hereof. 

2. These respondents deny that the relator is a regularly incor¬ 
porated institution of learning within the meaning and intent of the 
act of Congress of July 16th, 1894, but on the contrary aver that 
said relator, if it be in fact a corporation, is a private corporation or¬ 
ganized for private ends and for the personal benefit of the owner or 
stockholders thereof. These respondents further aver that the pub¬ 
lication of the relator known as “ Business Education ” is not a peri¬ 
odical publication by a regularly incorporated institution of learning 
within the meaning and intent of the aforesaid act of Congress as 
the same is by these respondents in their official capacity respect¬ 
ively as Postmaster General and Third Assistant Postmaster 

14 General of the United States, construed. These respondents 
have no information of the matters and things set forth in * 

the remainder of said paragraph. 
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3. It is true that on or ahout the lOtli day-of Deceinber, A. D* 
1897, the Chicago Business College aforesaid, made application for 
the adinission of said publication ^fBusiness Education” to the 
United States mail at the second-class rates of postage; that subse¬ 
quently a certificate of entry was issued permitting the tra 

of such publication through the mails as secpndrclass matter ;, that 
the said publication was sent through the uiails as such second-class 
matter, until on or about the 22nd day of'August^ A/^1^^ when 
the permission so to do was, by the respondent Madden, and the 
then Postmaster General, Charles Emory Smith, revoked in pursu¬ 
ance of their duty respectively as Postmaster General and Third 
Assistant Postmaster General, having the power, diseretion and re¬ 
sponsibility of superintending generally the businessmf the depart¬ 
ment and "of executing all laws relative to postal service, ^ ^ 

4. These respondents admit that the regulations Nos. 31^^ 

forth in paragraph 4, were put^in force by the Post-ofiace Bepart- 
ment in the furtherance and execution of the act of Congress of July 
16th,1894. ^ ^ ^ • 

5. It is true that on or about Becember 6th, 1901, petitioner made 
application for admission to the mails of his publieaMon Business 
.Education ” as second-class matter, such application being made 
through the post-office in Chicago, Illinois, accompanied by the affi¬ 
davits and copies of the charter and articles of incorporation in said 

paragraph mentioned. 

15 6. Your respondents further say that on or about the 10th 

day of January, A. B. 1902, the Third Assistant Postmaster 
General did after consideration of the evidence submitted Ydth ^ 
application aforesaid for the entry of “ Business Education ” and alter 
taking the advice of the legal adviser of smd department) namely, 
the Assistant Attorney General for the Post-office Bepartment,rdeny 
the said application and transmit to the postmaster at Chicago; Illi¬ 
nois, the letter set forth in the sixth paragraph of 

And, these respondents are informed and believe that said post¬ 
master at Chicago, did transmit a copy of said letter and (pinion to 
the publisher of “ Business Education ” as in said petition all^^d* 

7. In answer to the allegations in said petition that the pelJtioner 
has complied with the requirements contained in the lawe and regu¬ 
lations governing the admission of second-class matter and in answer 
to the allegation that petitioner has been denied the right of sending 
his publication “ Business Education ” through the mails a^ seconds 
class matter, these respondents say that, by the laws of the^ United 
States the duty of deciding whether petitioner has so complied with 
the said laws and regulations, and of deciding whether the petitioner 
and its said publication are within the true intent and meaning of 
the act of July 16,1894, is devolved upon the Postmaster-General, 
and that such duty involves an inquiry into facts, an examination 
into evidence and a construction of laW* That by regulation of 
said department prescribed, under and by virtue of a statute of the 
United States, for the government of the said department, the con- 
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duct of its officers and clerks and the distribution and perform- 

16 ance of its duties, it is the duty of the Third Assistant Post¬ 
master General, acting on that behalf, finally to decide upon 

the admissibility of publications to the pound or second-class rate. 
That in pursuance of this duty the respondent, the Third Assistant 
Postmaster General did make careful inquiry as to the facts con¬ 
nected with the publication in question and examined the evidence 
relating to its admissibility as second-class matter and construed the 
law relating thereto and that after such inquiry, examination and 
construction of the law and after a full and fair hearing of petition¬ 
er’s application, in accordance with law, the said Third Assistant 
Postmaster General, acting on that behalf, decided that the said 
publication was not entitled to be carried through the mails as 
second-class matter; and the respondent, the Postmaster General, is 
of like opinion and judgment. 

8. These respondents deny that it was the duty of the said Post¬ 
master General, either individually or acting through the respond¬ 
ent, the Third Assistant Postmaster General to direct the superin¬ 
tendent of second-class matter at the post-office at Chicago, Illinois, 
to issue to the petitioner a certificate of entry admitting the said 
publication to the second-class rate of postage; but, on the contrary, 
they affirm that the admission or refusal to admit such publication 
to such rate, was a matter lying wholly within the sound discretion 
of the said Postmaster General, or the 3rd Assistant Postmaster 
General acting on that behalf, in pursuance of his dut}’ to superin¬ 
tend the business of the said department and to execute the laws 
relating thereto. 

17 And these respondents say that in the judgment and dis¬ 
cretion of them, as Postmaster General and Third Assistant 

Postmaster General respectively, the said publication does not possess 
the characteristics of second-class matter under the laws in such case 
made and provided. And that in their judgment and discretion and 
opinion the petitioner. The Chicago Business College, is not within 
the intent and meaning of the act of Congress aforesaid, an institu¬ 
tion of learning, but a private enterprise organized not for the ben¬ 
efit of the public, but for the personal benefit of the owners or stock-’ 
holders thereof. 

And having fully answered the respondents pray that the rule 
heretofore issued against them be discharged, and that said petition 
be dismissed with costs. 

WILLIAM S. SHALLENBUEGER, 

Acting Postmaster General, 
EDWm G. MADDEN, 

Third AssH Postmaster General* 

ASHLEY M. GOULD, 

HENRY H. GLASSIE, 

Attorneys for Respondents. 
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Distkict oe Columbia, s&: 

William S. Shallenburger, acting Postmaster General of the United^^ 
States, and Edwin C. Madden, Third Assistant Postmaster Ifeieral 
of the United States, each for himself and not for the oHiers, being 
duly sworn on oath says : That he has read the foregoing answer by 
him subscribed and that he knows the contents thereof ; 

facts therein stated as of personal knowledge are true and 
18 those stated on information and beliefi he, namelyHenry 
C. Payne and he, Edwin C. Madden, knows to be true* 

WILLIAM S. SHAELEHBUEGEE, 

Acting Postmaster General. 
EDWIN a MABHEN, 

Tlmd Ass^t Postmaster General. 


Subscribed and sworn to before me this 19th day of April, A. D. 
1902. 



THOa E. EOAOH, 

Notary Public. 


Stipulation of Counsel, &c. 


Filed April 25,1902. 

In the Supreme Court of the District of Columbia. 

United States ex Relatione Chicago Busi¬ 
ness College, a Corporation, Petitioner, 

“US. 

Henry C. Payne, Postmaster General, and 
Edwin C. Madden, Third Assistant Post¬ 
master General, Eespondents. 

It is hereby stipulated by and between counsel for the respective 
parties hereto that this cause may be heard upon the issues presented 
by the petition and answer ; that the petition may be amended by 
attaching thereto a copy of the opinion of Assistant Attorney General 
Tyner construing, the statute herein involved, also by attach- 
19 ing to said petition a copy of the pamphlet offered by the re¬ 
lator as second-class mail matter, which was rejected by the 
Postmaster General; and by changing the caption of the cause so 
that the same shall read “ United States, ea; Chicago Busi¬ 

ness College,” etc., and that the present answer may stand as the " 
answer to the amended petition. And it is admitted % counsel to 
the respondents that the relator is a corporation, reguiaily ineoipo- 
rated as an institution of learning, under the jaws of the State of 
Illinois. 

ASHLEY M. GOTO 

AMmmeyfmRe^ 

HENEY P. SIMONTGN, 
ANDEEWS & 

Attorneys for 


^ At Law. No. 45316. 
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20 Opinion of Court. 

Filed May 23,1902. 

In the Supreme Court of the District of Columbia. 

The Chicago Business College, Petitioner,! 

vs. VNo. 45316. Law. 

Henry C. Payne, Postmaster General, et al. j 

There are two questions in this case, which have been presented 
by able arguments, and which have been carefully considered by 
the court: 

The first is as to the construction of the act of Congress of July 
16,1894, admitting to the mails certain publications issued by, and 
to further the objects and purposes of, certain societies, orders, or in¬ 
stitutions of learning, at the rate of second-class matter. 

The second arises only in case the court should hold that the 
ruling of the Post-ofl&ce Department was erroneous in its present 
construction of said act, and it would then be for the court to decide 
whether or not it had jurisdiction to correct such erroneous ruling, 
and direct by its writ of mandamus, the Postmaster General to 
permit the publication in question to be carried as second-class 
matter. 

No question is made as to the character of the publication itself. 
It is a weekly publication entitled “ Business Education,” and is is-, 
sued by the petitioner. The Chicago Business College, in its own in¬ 
terest, and is distributed as a gift to its patrons and others in order 
to further its objects as a joint stock company conducting a busi¬ 
ness college for the financial benefit of its stockholders, who 

21 are its officers, and teachers in its school as well. Its ap¬ 
parent purpose is to advertise the Chicago business college, 

and to encourage business education generally. 

The act in question is as follows: 

“ Provide'd, that from and after the passage of this act all periodical 
publications issued from a known place of publication at stated in¬ 
tervals and as frequently as four times a year by or under the 
auspices of a benevolent or fraternal society or order organized 
under the lodge system and having a bona fide membership of not 
less than one thousand persons, or by a regularly incorporated in¬ 
stitution of learning or by or under the auspices of a trades union, 
and all publications of strictly professional, literary, historical, or 
scientific societies, including the bulletins issued by State boards of 
health, shall be admitted to the mails as second-class matter and the 
postage thereon shall be the same as on other second-class matter 
and no more; provided further, that such matter shall be origi¬ 
nated and published to further the objects and purposes of such 
society, order, trades union, or institution of learning and shall be 
formed of printed paper sheets without board, cloth, leather or 
other substantial binding, such as distinguish printed books for 
preservation from periodical publications.” 

(28 Stat. L., 105.) 
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While private schools and other educational institutions are 
doing a great public good by instructing children and youth in 
many useful things, this act does not offer to them any cheaper 
rate of postage than that allowed to individual citizens, hut 

22 does offer to the various public, or quasi-public, or fraternal 
or beneficial orders and associations named, such facilities, 

and also offers the same, to any “ regularly incorporated institution 
of learning.” 

No question is raised as to the incorporation of the petitioner, al¬ 
though counsel stated, in oral argument, that one object of its incor¬ 
poration under the general statute authorizing such incorporations 
in the State of Illinois, was to give it the benefit of the cheaper post¬ 
age as provided by said act of Congress, Its work is similar to that 
of other business colleges; and these institutions are undoubtedly 
doing much good in the world by fitting young men and women 
for various positions of usefulness, and might with propriety be aided 
by being included with other public agencies in a list of those to be 
granted cheaper postage than the ordinary citizen or private firm or 
voluntary associatioU: but the question before the Postmaster Gen¬ 
eral was, is the business college such an “ institution of learning ” as 
Congress contemplated in its said act? 

The benevolent or fraternal societies are required to have a mem¬ 
bership of not less than one thousand persons before they can have 
the benefit of second-class mail rates for their publications ; and the 
publications to be admitted must be originated and published to 
further the objects and purposes of the society or institution. These 
too, parts of the act indicate to my mind that the benefit to be granted 
was,one to the public and not to the stockholders or members of any 
business organization. In other words, the matter to be so carried 
was to be of a character that interested and benefit^ed at least one 
thousand persons, if the society was of a benevolent or fraternal 
character, organized on the lodge system, and if of the other 

23 characters napied, that a large number of recipients of the 
publications might be benefitted by receiving useful informa¬ 
tion and instruction. It does not seem correct to conclude that Con¬ 
gress intended by said, act to give any money-making corporation 
the right to cheaper rates of postage on advertisements for no other 
reason than to enable them to save on their expenses, and thus make 
more money. 

Among the definitions of the word “institution” as given by 
Webster in his unabridged dictionary are these: “An established 
or organized society; an establishment, especially of a public char^ 
acter, or affecting a community.” 

: The Standard Dictionary gives, among others, this definition : 

“A corporate body or establishment instituted and organized for 
public use.” 

It seems to me that such was the meaning which Congress in¬ 
tended should be given to the word “ institution ” as used in this 
act, and did not intend to include in the words, “ a regularly incor¬ 
porated institution of learning,” the various schools for special pur- 
3—1240 a 
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poses existing all over the country, although they might be regularly 
incorporated. 

Suppose, however, there is some question about this being the 
proper construction ; and that the court might well say, that a busi¬ 
ness college, teaching these useful branches calculated to give its: 
pupils proficiency in writing, book-keeping, and arithmetic (includ¬ 
ing of course shorthand writing and typewriting), was such an “ in¬ 
stitution of learning ” as was intended by Congress in the wording 
of said act, would the law authorize the court to review and correct 
the judgment of the executive department of the Government 
whose duty it is to construe and execute the statutes relating 

24 to the mails ? 

Can the act of considering the meaning of a statute, where, 
the same is not plainly worded, be considered a ministerial act? 

If there was no question of construction here; if the Government 
admitted that the petitioner was in the class defined in the statute, 
but notwithstanding, the Postmaster General had insisted that its 
publications should be excluded for some reason or policy of his own, 
then the court might not hesitate to exercise the jurisdiction vested 
in it, and direct the executive ofi&cer to comply with the law; but 
where there is a question of construction, and judgment must be ex¬ 
ercised by the executive ofi&cer in order to ascertain what is meant, 
then it seems to me there is no appeal to this court to correct such 
judgment in case the court might think the construction of the de¬ 
partment was erroneous. 

Decatur u Paulding, 14 Pet. 497. 

U. S. ex rel. Dunlap v. Black, 128 U. S. 40. 

U. S. ex rel. Hall v. Whitney, 5 Mack. 370. 

The act of the executive department complained of in this pro¬ 
ceeding, is the refusal of the Postmaster General to allow the paper 
published by the petitioner to be carried at second-class rates; and 
this refusal is based on the opinion of the assistant attorney gen¬ 
eral for the Post-office Department, that a business college of the 
class of corporations to which the petitioner belongs, is not a 

25 “regularly incorporated institution of learning,” within the 
meaning of said act. I fully agree with that opinion, but if 

I did not/ sitting as a court having authority to compel the per¬ 
formance of a ministerial act, I should hesitate to issue a writ com¬ 
pelling the exercise of a judicial act, such as the construction of a 
statute is. If the courts should differ in judgment with the execu¬ 
tive officers of the Government, as to the . meaning of the various 
laws the latter are charged with executing, and should compel them 
to follow the views of the courts in place of their own judgment, 
there would be a substitution of the judicial mind for that of the 
executive; and that is not contemplated under our Constitution. 

For. these reasons, and without reviewing the various authorities 
cited, or further prolonging this opinion, I will refuse to issue the 
writ of mandamus, and will dismiss the petition in this cause. 

JOB BABNARD, Jvstice.^ 
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26 . OMef Bimhwmng Pelition^^^^ 

Filed May 29,1902* 

In the Supreme Court of the District of: C6iumbia. ; 

The United States 6a; i2e?. Chicago Business^ 

College.'r--' 

Henry C. Payne, Postmaster Geueral, and At Law., 

Edwin C. Madden, Assistant Postmaster Gen¬ 
eral. 

This cause came on to be heard upon the petition for a writ of 
mandamus and the rule to show cause issued thereon, and the 
answer to the said rule, and the replication thereto, and the stipU’'’ 
lation of counsel, and, being argued by counsel and considered by 
the court, it is, this 29th day of May, A. D. 1902, considered, adjudged 
and ordered that the said rule be discharged, the prayer for a writ 
of mandamus be denied* and the petition in this cause be dismissed, 
with costs. 

JOB BARNARD, 

Associate JmtUe, • 

Order foT Appeal , 

Filed June 18,1902. 

In the Supreme Court of the District of Columbia, the 19th Day of 

June, 1902. 

United States ex Rel Chicago Business^ 

'^t Law. No. 45316. 

VS. [ 

Henry C* Payne ET AL. J 

The clerk of said coilrt will please enter an appeal on be- 

27 half of petitioner in the above-entitled cause. 

H. P. SIMONTON AND 7 

AMorney-jfbr P^it^^ 
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Order for Waiver of GUation. 

Filed June 21,1902. 

In the Supreme Court of the District of Columbia, the 21st Day of 

June, 1902. 


United States ex Rel. Chicago Business^ 

College. 


vs. 

Henry C. Payne, Postmaster General, and 
Edwin C. Madden, Third Assistant Post¬ 
master General. 


> At Law. 


J 


No. 45316. 


The clerk of said court will note this waiver of citation on appeaLi 
to the Court of Appeals in the above-entitled cause. 

HENRY P. SIMONTON, 
ANDREWS & ANDREWS, 

Attorneys for Relator. 
ASHLEY M. GOULD, 

Attorney for Respondents. 


Memorandum. 

June 23,1902.—Appeal bond filed. 


28 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia, 



I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
27, inclusive, to be a true and correct transcript of the record, as pre¬ 
scribed by rule 5 of the Court of Appeals of the District of Colum¬ 
bia, in cause No. 45316, at law, wherein The Chicago Business 
College, a regularly incorporated institution of learning organized 
and existing under and by virtue of the statutes of the State of Illi¬ 
nois, is relator, and Henry C. Payne, Postmaster General, et al. are 
respondents, as the same remains upon the files and of record in 
said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 23 day of July, A. D. 1902. 

JOHN R. YOUNG, Clerk 
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29-39 In the Court of Appeals of the District of Columbia. 

United States ex Relatione Chicago Business Col-^ 

lege, etc.. Appellant, I 

vs. > No. 1240. 

Henry C. Payne, Postmaster General, and Edwin C. ^ ^ 

Madden, Third Assistant Postmaster General. 

It is hereby stipulated by and between counsel for the appellant 
and for the appellees that the printing of the exhibits markedB ” 
and “C,” being the issue of January 30, 1902, of the pamphlet 
“ Business Education,” and circular V, classification division of the 
Post-office Department, containing an opinion of the assistant at¬ 
torney general for the Post-office Department, forming part of the 
record in the supreme court of the District of Columbia and omitted 
from the transcript, may be made an addition to the record and the 
printing thereof be dispensed with, it being stipulated that they may 
be referred to by the court as filed. 

ASHLEY M. GOULD, 

HENKY H. GLASSIE, 

Counsel for Appellees. 
ROBERT ANDREWS, 

WILLIAM R. ANDREWS, 

• Counsel for A^ellcmts, 

(Endorsed :) In the Court of Appeals. No. 1240. United States, 
ex relatione, Chicago Business College, etc., appellant, vs. Henry 0. 
Payne, Postmaster General and Edwin C. MadSen, Third Assistant 
Postmaster General. Stipulation of counsel as to addition to and 
printing of record. Court of Appeals, District of Columbia, Piled 
Aug. 7,1902. Robert Willett, clerk. 

' Endorsed on cover: District of Columbia supreme court. No. 
1240. United States, ex relatione, Chicago Business College, etc., 
appellant, m Henry C, Payne, Postmaster General et al. Court of 
Appeals, District of Columbia. Piled Aug. 1,1902. Robert Willett, 
clerk. 









